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MISCELLANY. 



Petitions for Rehearing Granted. — In the following cases, petitions 
for rehearings have been granted: Beury v. Davis (Va.) June 9, 1910; 
Hecksher v. Blanton (Va.) June 9, 1910. 



The Thackeray Centenary. — For the legal profession the celebration 
of the one hundredth anniversary of Thackeray's birth has a special 
interest, for, like so many other famous writers, the author of "Pen- 
dennis" was a member of the Bar. He became a member of the 
Middle Temple in 1831, and, unlike his great contemporary, Dickens, 
who entered the same Inn as a student in 1839, he was eventually 
called. He commenced his legal education by reading in the Cham- 
bers of a special pleader in Hare Court, but he found the study of the 
pleader's art so little to his taste — "one of the most cold-blooded, 
prejudiced pieces of invention. that ever man was slave to" is how he 
described it — that he promptly abandoned the study of the law for the 
pursuit of literature. But some seventeen years later, after he had 
written "Vanity 'Fair," he returned to the Middle Temple 
to be called, his immediate purpose, encouraged by Monckton 
Milnes, being to obtain a London magistracy — a project which, hap- 
pily, was doomed to failure, because Thackeray and Monckton Milnes 
both overlooked the prosaic fact that only a barrister of seven years' 
standing was qualified for the office. Thackeray's novels, particularly 
"Pendennis," are rich in legal allusion, and not even Lamb Qr Dick- 
ens has given a truer or fuller picture of life in the Temple: 

These venerable inns which have the Lamb and Flag and the 
Winged Horse for their ensigns have attractions for persons who 
inhabit them and a share of rough comforts and freedom which men 
always remember with pleasure. I don't know whether the student 
of law permits himself the refreshment of enthusiasm or indulges in 
poetical reminiscences as he passes by historical chambers and says, 
'Yonder Eldon lived; upon his site Coke mused upon Lyttelton; here 
Chitty toiled; here Barnewall and Alderson joined in their famous 
labours; here Byles composed his great work upon bills and Smith 
compiled his immortal leading cases; here Gustavus still toils with 
Solomon to aid him'; but the man of letters can't but love the place 
which has been inhabited by so many of his brethren or peopled by 
their creations as real to us at this day as the authors whose children 
they were — and Sir Roger de Coverley walking in the Temple garden 
and discoursing with Mr. Spectator about the beauties in hopes and 
patches who are sauntering over the grass, is just as lively a figure 
to me as old Samuel Johnson rolling through the fog with a Scotch 
gentleman at his heels on their way to Dr. Goldsmith's chambers 
in Brick Court; or Harry Fielding, with inked ruffles and a wet towel 
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round his head, dashing off articles at midnight for the Covent Garden 
Journal, while the printer's boy is asleep in the passage. 

Yet, with all his love of the Inns, Thackeray, unlike Dickens, did 
not make any of the principal figures in his books practising mem- 
bers of the legal profession. He draws in one of his ballads an at- 
tractive picture of attorneys — 

A-livin at their ease, 
A-sending of their writs abowt, 
And droring in the fees. 

But very few solicitors are to be found in his works, Mr. Bond in 
"Philip" being perhaps the most agreeable of the slightly sketched 
attorneys who do figure in his pages. — London Law Journal. 



Mines— Open and Unopened. — The distinction between open and 
unopened mines is based on the distinction between cases in which 
the tenant for life or years may commit waste and those in which 
he may not. The authority for the distinction rests ultimately on a 
passage in Coke on Littleton, 546, where it is said: "A man has land 
in which there is a mine of coals, or of the like, and makes a lease 
of the land (without mentioning any mines) for life or for years; the 
lessee for such mines as were open at the time of the lease made 
may dig and take the profits thereof. But he cannot dig for any new 
mine that was not open at the time of the lease made, for that would 
be adjudged waste." This passage was cited by Vice-Chancellor Kin- 
dersley in Clegg v. Rowland (35 Law J. Rep. Chanc. 396; L. R. 2 
Eq. 160), and the principle applied to the construction of leasing 
powers. Quite recently this case of Clegg v. Rowland was followed 
by Mr. Justice Joyce in In re Baskerville (June 28) though with a 
suggestion that the Court of Appeal might possibly take a different 
view. A testatrix devised to trustees an undivided share in lands, 
upon trust for sale, and with general powers of management, and 
power to grant building and other leases. Under the lands were 
mines and minerals — coal, fireclay, and ironstone — some of the mines 
being open and others unopened. The trustees desired to join with 
the other co-owners in granting mining leases in respect both of open 
and unopened mines. An originating summons was taken out to de- 
termine whether such mining leases could be validly granted by the 
trustees. Mr. Justice Joyce held that on the construction of the will 
the trustees could join in granting mining leases, and on the authori- 
ties their powers of leasing extended to the mines already open. But 
with respect to unopened mines the learned judge felt bound by Clegg 
v. Rowland to hold that the leasing power did not extend to these, 
and it would be for the Court of Appeal to decide whether unopened 
mines were within the trustees' powers of leasing. To decide that a 
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power of leasing covers unopened mines, where mines are not men- 
tioned, would certainly seem (unless the case of a power is distin- 
guishable) to be against the authority of Coke. There are, however, 
modern cases which get round the distinction between open and un- 
opened mines on the same estate by deciding that the same vein or 
seam may be attacked from different points on the surface. (See, for 
instance, Elias v. The Snowdon Slate Quarries Company, 48 Law J. 
Rep. Chanc. 811; L. R. 4 App. Cas. 454.) The question may thus be 
one of fact ultimately, whether (in the words of Lord Selborne) "the 
sinking of a .new pit on the same vein, or breaking ground in a new 
place on the same rock, is necessarily the opening of a new mine or a 
new quarry." — London Law Journal. 
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Character in Evidence. — "Who signed Magna Charta?" the school 
inspector asked. 

The class sat mute. 

"Who signed Magna Charta?" roared the inspector again. 

"P-please, sir," wailed a small boy, yclept Bill Smiff, "it worn't me." 

The inspector snorted. The class was the most ignorant it had 
ever been his lot to examine. He strode from the room and outside 
met the Puddleshlush schoolmistress. 

Angrily, he .narrated the last incident. 

"Who d'ye say said that, sir?" queried the schoolmistress. 

"William Smith," snorted the inspector. 

"Bill Smith!" repeated the schoolmarm. "Then don't yer believe 
'im, sir. 'E's the biggest liar here. Yer take my word for it — 'e 
•done it!" 



He Challenged the Jury. — Judge: "You are privileged to challenge 
any member of the jury now being impaneled." 

"Well, then, yer honor, Oi'll foight the shmall mon wid wan eye, 
in the corner, there ferninst yez." — Metropolitan Magazine. 



